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A. IDENTITY OF PETITIONER
(RAP 13.4(c)(3)):

IRWIN LAW FIRM, (Plaintiff/Appellant below) asks
this court to accept review of the Court of Appeals decision

terminating review designated in Part B of this petition.

B. COURT OF APPEALS DECISION
(RAP 13.4(c)(4), RAP 13.4(c)(9):

A copy of the UNPUBLISHED OPINION entered on
10/20/2022 1s attached as APPENDICE A. A copy of the
ORDER DENYING MOTION FOR RECONSIDERATION
AND MOTION TO PUBLISH entered on 12/13/22 is attached

as APPENDICE B.



C. ISSUES PRESENTED FOR REVIEW (RAP 13.4(c)(5)

1. Do Counties/County Officers have a statutory duty
under RCW 84.64.080(10) to notify and provide an
application process to record owners so that that “upon
application” they may recover the surplus from the sale
of their tax-foreclosed homes?

2. Does the lien extinguishment provision of RCW
84.64.080(10) in favor of the Record Owner or County
Treasury constitute a total regulatory Taking of existing

lienholder interests without Due Process or Just

Compensation, in violation of WA Constitution, Article
1,§16?

D. STATEMENT OF CASE
(RAP 13.4(c)(6))

RCW 84.64.080(10) provisions extinguishing all duly
recorded liens on tax foreclosed property in favor of the
“Record Owner” or the County Treasurer after three(3) years—
inclusive of any surplus—in the name of ‘“convenience.”
constitutes a prima facie total regulatory Taking of all other

property interests such as those held by the Petitioner(s)

2-



without Due Process or Just Compensation in violation of U.S.
Constitution Amendment V, and WA Constitution Article 1,
Section 16. Both Trial Court and Appellate Court have
neglected to do a formal takings analysis of this regulation,vis-
a-vis the Petitioner(s) non-possessory property rights, instead
dismissing it as “moot” because, in this instance, the County
decided to follow this law as written after the appeal was filed.
The previously-established vagueness of this provision
legitimizes theft through inaction. Whereas it requires

(3

Counties to return any surplus to the Record Owner “upon
application” it does not, as the Trial Court pointed out,
explicitly provide for 1. an application process, or 2. formal
notice to the Record Owner of their rights during the 3 year
statutory period, after which said surplus escheats to the
County. Yet logic and common jurisprudence would hold that
these are clear, if implicit, duties that must be fulfilled in order

for the Record Owner to apply. This being the case, the Trial

Court erred in denying a Writ of Mandamus directing the



Ferry County Treasurer and/or Prosecutor to do their duty
under RCW 84.64.080(10) to notify the record owner (Mr.
Green), provide an application process, and/or distribute the
funds according to lien priority as under RCW 64,' as
petitioners have suggested.

The Appellate Court's posture that the Petitioners could
have simply garnished the Record Owner “on Mr. Becklin’s
behalf” indicates a misunderstanding of the current position of

the parties, and is improper under the circumstances presented

1 The Trial Court also failed to allow amendment to the
Plaintiff's Complaint to include the Public Records Act
Request plainly made as part of the discovery process.” The
Appellate Court’s rationalization that it was “easily
overlooked” despite open discussion of it in court and e-mail
correspondence is unreasonsable. It is the Appellant(s)’
position that the clock on the County’s most recent violation
of the PRA started with their fax inquiry to the County prior
to filing suit.



3

in this case.?, * It is circular in the sense that, but for this

lawsuit, there would be nothing to garnish.

It is more than obvious that Ferry County would have
kept the surplus in this instance, but for the Petition filed, and
that all three elements were present for a writ to issue: (1) the
party subject to the writ was under a clear duty to act, (2) the
petitioner had no plain, speedy and adequate remedy in the
ordinary course of law, and (3) the petitioner was beneficially
interested (which in this case they were as lienholder(s)).
(RCW 7.16.040) Pimentel v. Judges of King County Superior
Court, 197 Wn.2d 365, 373-74, 482 P.3d 906 (2021); Riddle v.
Elofson, 193 Wn.2d 423, 436, 439 P.3d 647 (2019). The

correctness of the Petitioner(s) Mandamus action is self-

2To be forced to conduct additional investigation and

litigation (which now must be done over state lines) after
recording the lien as well as waging this case goes well
beyond the “normal stresses of litigation” or “a little
hardship” and further diminishes the value of the lien.

3 Here, as the Record Owner remains institutionalized and
disabled-- the funds have been preserved by the POA, but in
another state. The POA totally ignored/abandoned by this
proceeding as he knows not how to participate, is “waiting
for the judge to tell him what to do with it.”

5-



evident. We submit that according to law, the Petitioner(s) are
entitled to compensation in the form of statutory attorney fees

and costs.

E. ARGUMENT (RAP 13.4(c)(7))

BASIS FOR REVIEW

1. The Appellate Court's decision in this matter is in
conflict with previous decisions of the Supreme Court RAP
13.4(b)(1); 2, RCW 84.64.080(10) is a violation of the family
of Constitutional decisions with regard to Takings in this State.
(RAP 13.4(b)(3)); 3. This matter presents issues of substantial
public interest that should be determined by the Supreme Court.
RAP 13.4(b)(4). At best, RCW 84.64.080(10) creates
countless victims of vagueness—including the multitude of
state citizens subject to tax foreclosure and the lienholders
whose interest preceded and is rightly superior to the State's

interest in any surplus from the sale of property. At worst it is



an intentional escheatment scheme that violates the
Constitution and multiple lien statutes--providing a surplus
revenue stream for Counties under the guise of “convenience.”
Either way, it i1s an issue of substantial public interest that

should be determined by the Supreme Court. RAP 13.4(b)(4).

F. CONCLUSION (RAP 13.4(c)(8))

RCW 84.64.080(10) affects a prima facie
unconstitutional taking of all lienholder interests in the surplus
of tax-foreclosure sale of any property. Alternately, the duty to
notify and provide an application process for obtaining surplus
funds to the Record Owner under RCW 84.64.080(10) as
written is clear by operation of logic. The Plaintiffs should be
awarded the statutory attorneys fees and costs incurred in
bringing their Petition for Writ of Mandamus action with which
the County only complied with upon appeal in order to avoid
the issue at bar. (RCW 7.16.260) Alternately, if the court

should agree with the Trial Court that the statute is so



ambiguous as to be unclear with regard to the Officers’ duties,
it is the responsibility of This Court to clarify them in order to
prevent future confusion to the detriment of Record Owners

and Lienholders and the unjust enrichment of Counties.

II. CERTIFICATION
Respectfully submitted this 13" Day of March, 2023

with a net automated word count of 932 words per RAP

18.17(b);(c)(16), RAP 17.4(c)(17).

C. Olivia Irwin (WSBA No. 43924)
Attorney for Appellant(s)



APPENDIX
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APPENDICE A:

10/20/2022 UNPUBLISHED OPINION
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APPENDICE B:

10/13/2022 ORDER DENYING RECONSIDERATION AND

MOTION TO PUBLISH.
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